September 20, 2024

PUBLIC ACCESS OPINION 24-011
(Request for Review 2024 PAC 82164)

FREEDOM OF INFORMATION ACT:
Public Body Must Prove How Disclosure of
All Records Withheld Under Section 7(1)(d)(i)
of FOIA Would Interfere With a

Pending Law Enforcement Investigation

Mr. Michael Kielczewski
633 North Parkway
Elk Grove Village, Illinois 60007

Ms. Donna Freidenfelds

Police Records Technician

Elk Grove Village Police Department
901 Wellington Avenue

Elk Grove Village, Illinois 60007

Dear Mr. Kielczewski and Ms. Freidenfelds;

This binding opinion is issued by the Attorney General pursuant to section 9.5(f)
of the Freedom of Information Act (FOIA) (5 ILCS 140/9.5(f) (West 2023 Supp.)). For the
reasons discussed below, this office concludes that the Elk Grove Village Police Department
(Police Department) violated the requirements of FOIA by withholding all records responsive to
Mr. Michael Kielczewski's FOIA request.

BACKGROUND
On July 6, 2024, Mr. Kielczewski submitted a FOIA request to the Police

Department seeking a copy of Case/Incident Report EGP23-026823 and any other records
related to that report, excluding body camera footage.! On July 12, 2024, the Police Department

'E-mail from Michael Kielczewski to FOIA@elkerove.ore (JTulv 6. 2024\
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denied Mr. Kielczewski's request? in its entirety pursuant to section 7(1)(d)(i) of FOIA.> On that
same date, Mr. Kielczewski submitted a Request for Review to the Public Access Counselor
contesting the denial.* Mr. Kielczewski stated that on December 18, 2023, he "was walking and
had taken some video and pictures due to large police activity across the street from a police
incident" when he was "identified, detained, searched, disarmed, questioned and released" by the
Police Department; he sought the records to better understand the reasons for the Police
Department's actions.’

On July 29, 2024, the Public Access Bureau sent a copy of the Request for
Review to the Police Department. The Public Access Bureau also sent the Police Department a
letter asking for an unredacted copy of the requested records for this office's confidential review,
together with a detailed explanation of the legal and factual bases for the applicability of the
section 7(1)(d)(i) exemption.®

On August 1, 2024, the Police Department provided this office with the requested
materials.” On August 9, 2024, this office forwarded a copy of the Police Department's written
response to Mr. Kielczewski and notified him of his opportunity to reply.® On August 11, 2024,
Mr. Kielczewski submitted his reply to the Police Department's response.’ In his reply, Mr.

2Letter from Donna Freidenfelds, Police Records Technician, Elk Grove Village Police
Department, to [Michael Kielczewski] (July 12, 2024).

35 1LCS 140/7(1)(d)(i) (West 2023 Supp.), as amended by Public Act 103-605, effective July 1,
2024,

*E-mail from Michael Kielczewski to Public Access [Bureau, Office of the Attorney General]
(July 12, 2024).

SE-mail from Michael Kielczewski to Public Access [Bureau, Office of the Attorney General]
(July 12, 2024).

SLetter from Christina Lucente-McCullough, Assistant Attorney General, Public Access Bureau,
Office of the Attorney General, to Donna Freidenfelds, Police Records Technician, Elk Grove Village Police
Department (July 29, 2024), at 1.

"E-mail from Shannon Hernandez, Police Records Assistant, Elk Grove Village Police Dept., to
Christina Lucente-McCullough, Assistant Attorney General, Public Access Bureau, 1llinois Attorney General's
Office (August 1, 2024).

8Letter from Christina Lucente-McCullough, Assistant Attorney General, Public Access Bureau,
Office of the Attorney General, to Michael Kielczewski (August 9, 2024).

?E-mail from Michael Kielczewski to Christina Lucente-McCullough, Assistant Attorney General,
Public Access Bureau, Office of the Attorney General (August 11, 2024).
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Kielczewski maintained that the Police Department improperly "denied even a redacted record or
records that would show its justification in stopping me or failure in documenting."""

On September 6, 2024, this office extended the time within which to issue a
binding opinion by 30 business days, to October 23, 2024, pursuant to section 9.5(f) of FOIA.!!

ANALYSIS

"All records in the custody or possession of a public body are presumed to be
open to inspection or copying. Any public body that asserts that a record is exempt from
disclosure has the burden of proving by clear and convincing evidence that it is exempt." 5 ILCS
140/1.2 (West 2022). Section 3(a) of FOIA (5 ILCS 140/3(a) (West 2022)) provides that "[e]ach
public body shall make available to any person for inspection or copying all public records,
except as otherwise provided in Sections 7 and 8.5 of this Act." When a record contains
information that is exempt from disclosure "but also contains information that is not exempt
from disclosure, the public body may elect to redact the information that is exempt. The public
body shall make the remaining information available for inspection and copying.” (Emphasis
added.) S ILCS 140/7(1) (West 2023 Supp.), as amended by Public Act 103-605, effective July
1,2024.

Section 7(1)(d)(i) of FOIA exempts from disclosure:

(d) Records in the possession of any public body created in the
course of administrative enforcement proceedings, and any law
enforcement or correctional agency for law enforcement purposes,
but only to the extent that disclosure would:

(i) interfere with pending or actually and reasonably
contemplated law enforcement proceedings conducted by
any law enforcement or correctional agency that is the
recipient of the request][.] (Emphasis added).

"The classification of information as 'law enforcement' or 'investigatory' does not
necessarily foreclose access unless it can be shown, in a particular case, that disclosure would
interfere with law enforcement and would, therefore, not be in the public interest." Baudin v.
City of Crystal Lake, 192 111. App. 3d 530, 536 (1989). Conclusory statements that the disclosure
of records would obstruct a law enforcement proceeding are insufficient to support the assertion

"°E-mail from Michael Kielczewski to Christina Lucente-McCullough, Assistant Attorney
General, Public Access Bureau (August 11, 2024).

L etter from Christina Lucente-McCullough, Assistant Attorney General, Public Access Bureau,
Office of the Attorney General, to Michael Kielczewski, Donna Freidenfelds, Police Records Technician, Elk Grove
Village Police Department (September 6, 2024).
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1) On July 6, 2024, Mr. Michael Kielczewski submitted a FOIA request to the
Police Department secking a copy of Case/Incident Report EGP23-026823 and other records
related to the case.

2) On July 12, 2024, the Police Department denied Mr. Kielczewski's request in
its entirety pursuant to section 7(1)(d)(i) of FOIA.

3) On that same date, Mr. Kielczewski submitted a Request for Review to the
Public Access Counselor contesting the Police Department's denial of his request. Mr.
Kielczewski's Request for Review was timely filed and otherwise complies with the
requirements of section 9.5(a) of FOIA (5 ILCS 140/9.5(a) (West 2023 Supp.)).

4) On July 29, 2024, the Public Access Bureau forwarded a copy of the Request
for Review to the Police Department along with a letter asking the Police Department for an
unredacted copy of the requested records for this office's confidential review, together with a
detailed explanation of the legal and factual bases for the applicability of the section 7(1)(d)(i)
exemption.

5) On August 1, 2024, the Police Department provided the Public Access Bureau
with those materials. The records consisted of a case report and pedestrian stop card receipt.

6) On August 9, 2024, this office forwarded a copy of the Police Department's
written response to Mr. Kielczewski and notified him of his opportunity to reply. On August 11,
2024, Mr. Kielczewski replied to the Police Department's response.

7) On September 6, 2024, this office extended the time to issue a binding opinion
by 30 business days pursuant to section 9.5 of FOIA. Therefore, the Attorney General may
properly issue a binding opinion with respect to this matter.

8) Section 7(1)(d)(i) of FOIA exempts from disclosure records in the possession
of a law enforcement agency for law enforcement purposes only to the extent that their
disclosure would "interfere with pending or actually and reasonably contemplated law
enforcement proceedings conducted by any law enforcement or correctional agency that is the
recipient of the request[.]"

9) The case report indicates that the Police Department administratively closed its
investigation into this matter. Although the Police Department asserted it is participating in an
ongoing multi-agency investigation that is looking into other similar incidents, the Police
Department's response is devoid of facts to support its claim that disclosure of the two records
would obstruct any joint investigation. Because the Police Department has not proven by clear
and convincing evidence that disclosure of the records would interfere with a law enforcement
proceeding, the Police Department has not sustained its burden of demonstrating that the entire
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police report and pedestrian stop card receipt are exempt from disclosure under section 7(1)(d)(i)
of FOIA.

Therefore, it is the opinion of the Attorney General that the Police Department
violated the requirements of FOIA by denying in whole Mr. Kielczewski's FOIA request. The
Police Department is hereby directed to take immediate and appropriate action to comply with
this opinion by providing Mr. Kielczewski with copies of the requested records. In addition to
redacting pursuant to section 7(1)(c) information such as a name and details of a possible motive
from which the identity of a possible suspect could be discerned, the Police Department may
redact pursuant to section 7(1)(b) of FOIA!” "unique identifiers" that meet the definition of
"private information" in section 2(c-5) of FOIA.!® The Police Department also may redact the
names and other personally-identifying information of any witnesses and victims/complainants
who provided information to the Police Department during its investigation. If the Police
Department does elect to redact any information, it must provide Mr. Kielczewski with a notice
of partial denial that meets the requirements of section 9(a) of FOIA (5 ILCS 140/9(a) (West
2022)).

17Section 7(1)(b) of FOIA (5 ILCS 140/7(1)(b) (West 2023 Supp.), as amended by Public Act 103-
605, effective July 1, 2024) exempts from disclosure "[p]rivate information, unless disclosure is required by another
provision of this Act, a State or federal law or a court order."

18'Private information" is defined as:

unique identifiers, including a person's social security number, driver's license
number, employee identification number, biometric identifiers, personal
financial information, passwords or other access codes, medical records, home
or personal telephone numbers, and personal email addresses. Private
information also includes home address and personal license plates, except as
otherwise provided by law or when compiled without possibility of attribution to
any person. 5 ILCS 140/2(c-5) (West 2023 Supp.).
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This opinion shall be considered a final decision of an administrative agency for
the purposes of administrative review under the Administrative Review Law. 735 ILCS 5/3-101
et seq. (West 2022). An aggrieved party may obtain judicial review of the decision by filing a
complaint for administrative review with the Circuit Court of Cook County or Sangamon County
within 35 days of the date of this decision naming the Attorney General of Illinois and Mr.
Michael Kielczewski as defendants. See 5 ILCS 140/11.5 (West 2022).

Sincerely,

KWAME RAOUL
ATTORNEY GENERAL
By:

ral



CERTIFICATE OF SERVICE

Steve Silverman, Bureau Chief, Public Access Bureau, hereby certifies that he has
served a copy of the foregoing Binding Opinion (Public Access Opinion 24-011) upon:

Mr. Michael Kielczewski

633 North Parkway

Elk Grove Village, Illinois 60007
mkielczewski@comcast.net

Ms. Donna Freidenfelds

Police Records Technician

Elk Grove Village Police Department
901 Wellington Avenue

Elk Grove Village, Illinois 60007
dfreidenfelds@elkgrove.org

by causing a true copy thereof to be sent electronically to the addresses as listed above and by
causing to be mailed a true copy thereof in correctly addressed, prepaid envelopes to be

deposited in the United States mail at Chicago, I1linaic an Sentemhear 20 27004,

Steve Silverman
Bureau Chief

Steve Silverman

Bureau Chief

Public Access Bureau

Office of the Attorney General
115 South LaSalle Street
Chicago, Illinois 60603

(312) 814-6756



